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COMMON SENSE CORRELATION OF THE ESTATE
AND GIFT TAXES
CHAiL-s L. B. LOWNDES*

There has been a lot of talk lately about relief for taxpayers. Perhaps it is time someone spoke up for relief for tax advisors, tax lawyers, and even tax teachers. One easy step in this direction, which
would eliminate most of the complexities connected with the gift tax
and materially simplify estate planning, is an amendment to the gift
tax providing that transfers should not be taxed under the gift tax
as long as they are subject to the estate tax.
A simple example will point up the purpose of the amendment.
Suppose that H transfers property to T in trust to pay the income
from the property to S until S reaches age 35, and then to distribute
the trust property to S. If S dies before attaining age 35, the trust
property is to be distributed to his surviving issue, or, if he dies without issue, to W in fee. What are the gift tax consequences of the
trust if H retains power to revoke the trust with the consent of W?
This depends in the first instance upon whether H has made a complete transfer and a taxable gift, which depends in turn upon whether
H can revoke the trust only with the concurrence of a person possessing a substantial adverse interest in the trust property.' If W possesses a substantial adverse interest in the trust property, H has made
a taxable gift; but not otherwise. Whether or not W possesses a substantial adverse interest in the trust property depends upon whether
she has a substantial chance of succeeding to the trust property. This
is, of course, a question of fact that turns upon the circumstances surrounding the transfer. If W is S's mother and at the time the trust
was created S was a young married man 80 years of age with two
healthy children, W's chance of succeeding to the property is probably
so remote that she does not possess a substantial adverse interest in
the trust and H did not make a taxable gift.2 If, however, at the
*A.B. 1923, Georgetown University; LL.B. 1926, S.J.D. 1931, Harvard University;
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2. See McDonald v. Commissioner, 225 F. 2d 621 (8th Cir. 1955), cert. denied,
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time the trust was created S was unmarried and childless and in extremely bad health, it is quite possible that W would have a substantial adverse interest in the trust and H has made a taxable gift.3
But even assuming that W has a substantial adverse interest in
the trust does not solve all of the gift tax problems connected with
the creation of the trust. There is still the question of the amount of
the gift which H has made. According to Camp v. Commissioner a
transfer that the transferor can revoke with the consent of a person
possessing a substantial adverse interest in the transferred property is
a complete transfer and a taxable gift only to the extent of the interest
that cannot be revoked without the consent of the owner of the adverse interest. According to that decision, therefore, H has made a
complete gift only to the extent of W's contingent remainder, which
raises the difficult question of valuing the remainder.
Let us add one more factor and assume that the power, which H
retained to revoke the trust, was limited to a power to revoke the
trust in its entirety. In this situation there is dicta in the Camp case
to the effect that there is a taxable gift of the entire trust property
upon the theory that it is impossible to revoke the trust without prejudice to the interest of the person required to concur in the revocation. Consequently, there is the further problem whether H's
power was a power to revoke the trust in whole or in part, or was
limited to a power to revoke the trust in its entirety.
The point of the proposed amendment to the gift tax exempting
transfers under the gift tax as long as they remain subject to the
estate tax is that it would eliminate these problems. A transfer is
taxable under the estate tax as long as it may be altered or revoked
by the transferor either alone or in conjunction with any other person including a person possessing a substantial adverse interest. 5 If,
therefore, transfers taxable under the estate tax were exempted from
the gift tax, revocable transfers would not be taxed under the gift
tax and these problems would not arise.
Of course, the amendment exempting transfers from the gift tax
as long as they are subject to the estate tax would do more than
eliminate the administrative difficulties connected with the taxation
of revocable transfers under the gift tax. It would also eliminate the
gift tax problems that arise in connection with the other transfers
taxable under the estate tax. This will appear in connection with the
detailed analysis of the impact of the proposed amendment upon these
transfers.
3. See Jane B. Shiverick, 37 B.T.A. 454 (1938).
4. 195 F. 2d 999 (1st Cir. 1952).
5. Helvering ,. City Bank Farmers Trust Co., 296 U.S. 85 (1935);
OF 1954, §2038.
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ESTATE AND GIFT TAX CORRELATION

POSSIBLE OBJECTIONS TO THE PROPOSED AMENDMENT

If the purpose of the gift tax is to prevent avoidance of the estate
tax by taxing inter vivos transfers that might be used to get property
out of the taxable estate, it seems obvious that there is no reason to
subject a transfer to the gift tax as long as it remains subject to the
estate tax. It is true the Supreme Court held that the two taxes are
not mutually exclusive and the fact that a transfer is treated as incomplete and taxable under the estate tax does not preclude regarding
it as complete and taxable under the gift tax.6 But the Court was
addressing itself to the correct construction of the two taxes. It did
not undertake to pass judgment upon the wisdom of subjecting the
same transfer to a double tax. It seems apparent that there is no
legal obstacle to amending the gift tax to provide expressly that
transfers taxable under the estate tax shall not be taxed under the
gift tax. Such an amendment would be clearly constitutional. The
only conceivable constitutional objection to the proposed legislation
would be that it created an unreasonable classification in contravention of the due process clause of the fifth amendment.7 But if the
purpose of the gift tax is to catch transfers that escape the estate tax,
what could be more reasonable than exempting transfers taxable
under the estate tax from the gift tax?s
It is unlikely that any revenue will be lost by exempting transfers
taxable under the estate tax from the gift tax. Due to the fact that
a credit is allowed against the estate tax for the gift tax imposed on
a transfer taxed under the estate tax 9 and the further fact that the
gift tax paid or due in connection with the inter vivos transfer will
be excluded from the donor's taxable estate, a transfer that is subjected to both taxes may incur a lower over-all tax than a transfer
that is taxed only under the estate tax. This is the familiar "gimmick" that makes it profitable to make a gift in contemplation of
death. 10 Although the transfer will be exposed to a double tax under
the estate and gift taxes, if the full amount of the gift tax can be
credited against the estate tax, the two taxes will be limited to the
amount of the estate tax. Moreover, the gift tax will be eliminated
from the decedent's taxable estate, so there will be a net saving of the
6.

Robinette v. Helvering, 318 U.S. 184 (1943); Smith v. Shaughnessy, 318 U.S.

176 (1943). Prior to these decisions the Supreme Court indicated that it might
require the gift tax (but not the income tax) to be correlated with the estate tax by
excluding transfers taxable under the estate tax from the gift tax. Estate of Sanford
v. Commissioner, 308 U.S. 39 (1939).
7. See Heiner v. Donnan, 285 U.S. 312 (1932).
8. See Helvering v. Bullard, 303 U.S. 297 (1938); Helvering v. City Bank Farmers
Trust Co., 296 U.S. 85 (1935).
9. INT. REv. CODE or 1954, §2012.
10. See LOWNDES & KRAMER, op. cit. supra note 1, at 75-76.
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amount of the estate tax on the sum appropriated to the gift tax. In
this connection it is important to remember that the estate and gift
taxes are negligible from a revenue point of view. They account for
only about two per cent of the total federal tax revenues." The
justification for the federal estate and gift taxes, if they can be justified, lies in their social effect in frustrating accumulations of dynastic
wealth. Since the primary purpose of the taxes is not to raise revenue,
a slight loss of revenue (which is actually highly improbable) should
not weigh heavily against a more convenient method of administering
the taxes.
The committee reports accompanying the gift tax said that one of
the purposes of the tax was to prevent avoidance of the income tax, as
well as the estate tax,

2

by discouraging transfers of income-producing

property in order to split up a large income taxable in a high bracket
into smaller incomes taxable in lower brackets. It is doubtful whether
exempting transfers from the gift tax as long as they remain subject
to the estate tax will diminish whatever deterrent effect the gift tax
may have on income tax avoidance. As a matter of fact, the gift tax
does not discourage transfers to avoid the income tax because income
tax savings are annual recurrent savings that generally far outweigh
the one-shot gift tax penalty. But even assuming that the gift tax
does deter transfers to avoid income taxes, exempting transfers taxable
under the estate tax from the gift tax will not materially affect this
situation. The person who seeks to avoid income taxes by transferring
income-producing property will almost always select a type of transfer
that will not be taxed under the estate tax, in order to avoid the
estate tax as well as the income tax. It is extremely unlikely that he
will resort to a transfer which is subject to the estate tax because it is
heavier than the gift tax. Consequently, exempting transfers taxable
under the estate tax from the gift tax should not encourage income
tax avoidance because these are not the kind of transfers that are
used to avoid the income tax.
Perhaps the outstanding advantage of the proposal to correlate
the estate and gift taxes by exempting transfers taxable under the
estate tax from the gift tax is that it may head off the so-called unified
transfer tax, which has been receiving serious consideration in influential circles. The unified transfer tax is the modern version of the

11. WARREN & SURREY, FEDERAL ESTATE AND GrFT TAXATION 10 (1961 ed.) and
SuPP. 1 (1964).
12. Statements in Congress emphasized income tax avoidance in connection
with the 1924 Gift Tax. The committee reports accompanying the 1932 Act stressed
prevention of both income and estate tax avoidance. H. R. Rep. No. 709, 72d
Cong., Ist Sess. 28 (1932); S. REP. No. 665, 72d Cong., Ist Sess. 40 (1932).
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integrated tax that reared its ugly head nearly twenty years ago in
connection with a Treasury study proposing correlation of the income,
estate, and gift taxes. 13 The unified transfer tax would not attempt
to correlate the income tax with the estate and gift taxes. It would,
however, abolish the estate and gift taxes as they exist at the present
time in favor of a new unified tax on all donative transfers. The
unified tax would work very much as the gift tax works now. An annual tax would be imposed on a man's inter vivos transfers at a cumulative rate by which the tax rate for each year's transfers would depend on the donor's total taxable transfers. The property that passed
at the donor's death, along with any inter vivos transfers completed
by his death, would be his final transfers under the unified tax and
would be taxed at a rate determined by his total transfers.
Presumably the advantages of the unified tax would be that it
would correlate the estate and gift taxes by subjecting all of a man's
transfers to one single tax and would eliminate the current differential
under the gift tax in favor of inter vivos transfers.
If correlation of the estate and gift taxes is desirable, it can be
achieved much more simply by amending the gift tax to exempt
transfers taxable under the estate tax. The unified transfer tax is a
heavy price to pay for correlation of the estate and gift taxes. It is
simpler in theory than it is when one tries to reduce it to specific
legislation. Although all of a man's transfers are taxable under a
single tax, it is still necessary to determine when an inter vivos transfer is complete so that it will taxed at once, as well as to determine
when a transfer is incomplete so that taxing it will be deferred until
the transferor's death. The tests of a complete transfer under the
unified transfer tax are new and unfamiliar. It would take generations of judicial and administrative interpretation to bring the new
tax to anything approaching the current state of development of the
estate and gift taxes. Adoption of the unified tax would involve a complete departure from the existing system of taxing transfers. It would
mean scrapping a half century of effort dedicated to refining the
estate tax to its present point of perfection and over thirty years of
effort devoted to the same endeavor in connection with the gift tax.
In contrast with the unified transfer tax, correlation of the estate and
gift taxes by amending the gift tax to exempt transfers taxable under
the estate tax builds upon the foundation of the present system of
taxing transfers. In place of depending upon the new and unfamiliar
concepts of the unified tax to determine when a transfer is complete,
13. U. S. TREASURY DEP', FEDERAL ESTATE AND GIFT TAXES-A PROPOSAL FOR
INTEGRATION AND CORRELATION WITH THE INCOME TAX

(1947). See also ALI,

FEDERAL

(Tent, Draft No. 10 1955); DeWind, The
Approaching Crisis in FederalEstate and Gift Taxation, 38 CALIF. L. REv. 79 (1955).
INCOME, ESTATE AND GIFT TAX STATUTES,
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the proposed amendment uses the traditional criteria of complete
transfers that have developed in connection with the estate tax.
The unified transfer tax would obviously impose a heavy burden
in connection with the administration of decedent estates. Executors
and administrators have a difficult enough time as it is to make out
estate tax returns. If the representative of an estate were required
to ferret out all of his decedent's inter vivos transfers in order to
compute the unified transfer tax due at his death, the tax burdens
connected with administering an estate might be well-nigh intolerable.
The solitary advantage that a unified tax can claim over the proposal to correlate the estate and gift taxes by exempting transfers
from the gift tax as long as they remain subject to the estate tax, is
that it removes the tax differential in favor of inter vivos gifts. This
raises the question whether the differential is justified. For many
years we have operated upon the assumption that a man should be
encouraged to give away his property during his life by taxing inter
vivos gifts at a lower rate than testamentary transfers. If the proponents of the unified transfer tax have any specific evidence to contradict that assumption it has not come to the attention of the writer.
It would appear that the premise upon which the unified transfer
tax is predicated, that all gratuitous transfers should be taxed in the
same way, is merely an hypothesis that has no more concrete support
than the contrary hypothesis that inter vivos gifts should be favored
by a lower tax rate than testamentary transfers. Both premises appear
to be naked assertions lacking any factual documentation. It would
seem, however, that there should be some virtue in the status quo.
Until a convincing reason is put forward for abandoning the tax
differential in favor of inter vivos gifts and taxing all transfers in the
same fashion, the presumption would appear to be in favor of continuing the existing system.
One thing seems clear. One cannot justify a unified transfer
tax on the basis of correlating the estate and gift taxes. Correlation in
this area can be achieved much more efficiently and economically by
amending the gift tax to exempt transfers from the gift tax as long
as they remain subject to the estate tax, without jettisoning the present tax structure and embarking on the adventure of an entirely new
system of taxing gratuitous transfers. If the unified transfer tax can
be justified, this must be done on the theory that all transfers should
be taxed in the same way and that there is no reason to tax inter vivos
gifts on more favorable terms than testamentary transfers. This contradicts the fundamental premise upon which the gift and estate taxes
are based. It is certainly not a self-evident proposition. Before the
proponents of the proposition press for its acceptance, they should
produce some concrete proof of its validity.
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A possible objection to the proposed amendment to exempt transfers from the gift tax as long as they remain subject to the estate tax
is that it does not go far enough, since it makes no attempt to correlate
the income tax with the estate and gift taxes. It is by no means certain, however, that it is desirable to correlate the income tax with the
estate and gift taxes. It is quite possible that there are policy considerations that make it desirable to treat a transfer as incomplete
under the estate tax, which operate differently in connection with
the income tax, or that there are reasons for regarding a transfer as
incomplete under the income tax, which do not exist in connection
with the estate tax. It is fairly obvious that the gift tax should be correlated with the estate tax because the gift tax is simply a supplement
to the estate tax, whose principal function is to catch transfers that
escape the estate tax. By the same token, it seems manifest that the
form which this correlation should take (and the approach adopted
by the proposed amendment) is to conform the gift tax to the estate
tax, because the estate tax is the principal tax, and to adopt as the
criteria of a complete transfer under the gift tax the standards developed under the estate tax. Since the income tax and the estate tax
are independent taxes, it is by no means clear that they should be
correlated. Moreover, in any attempt to reconcile the two taxes, there
would be the preliminary question of which tax should be conformed
to the other: should the criteria of a complete transfer be those of
the income tax or the estate tax? In this connection it seems pertinent to note one fact. The lack of correlation between the estate and
gift taxes results from judicial fiat rather than express legislative
mandate.. 4 It would have been quite possible for the courts to have
correlated the estate and gift taxes, as indeed it appeared at one time
the Supreme Court was about to do.'15 Congress has, however, explicitly prescribed different standards for determining whether a
transfer is complete for estate and income tax purposes. Many of
the powers, for example, which section 674 (b) permits the grantor of
a trust to retain without subjecting himself to a tax on the income
from the trust property because he has power to alter the beneficial
enjoyment of the property, will attract an estate tax under section
2038 or section 2036 (a) (2). A joint power to call for the income
or principal of a trust, which will not subject the donees of the power
to an income tax under section 678, may result in an estate tax under
section 2041. On the other hand, income from a funded insurance
trust will be taxed to the grantor of the trust, who is also the insured,
under section 677, even though the trust is treated as a complete
transfer for purposes of the estate and gift taxes.
14. Supra note 6.
15. See Estate of Sanford v. Commissioner, 308 U.S. 39 (1932).
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One thing seems clear. If the income, estate, and gift taxes are
to be correlated, this must take the form of first adapting the gift
tax to the estate tax, since the gift tax is simply a supplement of the
estate tax, and then seeking reconciliation between the estate and income taxes. Correlation of the estate and gift taxes by providing that
transfers shall not be taxed under the gift tax as long as they remain
subject to the estate tax is in no way opposed to later correlation of
the estate and income taxes, if that proves desirable. Nor does it seem
sensible to delay reconciliation of the estate and gift taxes, which
can be easily and effectively achieved, because of doubts and difficulties that arise in connection with any proposed correlation of the
estate and income taxes.
SOME ADVANTAGES OF THE PROPOSED AMENDMENT

The principal advantage of the proposed amendment exempting
transfers from the gift tax as long as they are subject to the estate tax
is that it offers a sure and simple way to correlate the estate and gift
taxes and eliminate the problems that arise under the gift tax in determining what constitutes a complete transfer and a taxable gift.
Among the "fringe benefits" flowing from the proposal would be the
elimination of the credit against the estate tax for the federal gift
tax with the complications attendant upon the credit.16 Except in
the case of a limited number of transfers, which would be handled by
a different technique, the same transfer would not be taxed under
both the gift and estate taxes, so there would be no occasion for the
credit. It is also possible that the revenue from the estate and gift
taxes would increase slightly since it would no longer be possible to
make a transfer taxable under both taxes that would remove the gift
17
tax upon the transfer from the transferor's taxable estate.
One outstanding merit of the proposed amendment is that it might
head off a unified transfer tax. At least it would prevent the proponents of the unified tax from asserting that the tax is necessary to
correlate the estate and gift taxes. The unified tax would have to
stand or fall as a means of increasing the tax on inter vivos gifts and
placing such gifts upon an equal tax footing with testamentary transfers.
Perhaps the best way to fairly appraise the advantages of the proposed amendment exempting transfers from the gift tax as long as
they are subject to the estate tax is to consider the legislative mechanics of the amendment, and its impact upon the various inter
vivos transactions taxed under the estate tax.
16.

INT. REV. CODE OF 1954,

§2012.

17.

See LOWNDES & KRAMER,

Op.

cit. supra note 1, at 75-76.
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A MoRE DETAILED

LOOK AT THE PROPOSED AMENDMENT

The actual mechanics of the proposed amendment to the gift tax
would be very simple. It would specify that the transfers taxable
under sections 2036, 2038, 2039, 2040, 2041, and 2042 of the estate
tax would be exempt from the gift tax as long as they remained subject to the estate tax. Section 2036 taxes transfers with a reservation
of life interest. Section 2038 taxes revocable transfers; section 2039
certain survivor benefits; section 2040 jointly held property; section
2041 powers of appointment; and section 2042 life insurance .
Perhaps the first thing that should be noticed about the amendment is that it omits any reference to transfers in contemplation of
death, which are taxed under section 2035, and transfers taking effect
at death, which are taxed under section 2037. The reason that the
amendment does not exempt transfers in contemplation of death from
the gift tax is that it is impossible to tell when a transfer is made
whether or not it will be taxed under the estate tax as a transfer in
contemplation of death, since the test of a transfer in contemplation
of death is the subjective state of mind of the transferor, which frequently can only be revealed by litigation. Since it is impossible to
tell whether a transfer will be taxed as a transfer in contemplation of
death when the transfer is made, it seems inadvisable to exempt the
transfers from the gift tax. The better way to handle such transfers
appears to be to subject them to the gift tax in the first instance. If
it later transpires that the transfer is taxed under the estate tax, the
gift tax should be refunded and the refund taxed as part of the transferor's taxable estate. The reason for a refund here instead of a credit
for the gift tax is that allowing the refund and taxing the refund
under the estate tax achieves the same result as though the transfer
were exempted from the gift tax in the first place, and puts transfers
in contemplation of death on an equal footing with other inter vivos
tranfers taxable under the estate tax. The net result of the refund
and taxing the refund under the estate tax is that the transfer pays
only the amount of the estate tax, and the gift tax is returned to the
transferor's taxable estate for purposes of the estate tax.
The projected amendment also fails to exempt a transfer taking
effect at death, which is taxable under section 2037 of the estate tax,
from the gift tax. The reason that in many cases it is impossible to
tell whether a transfer will be taxed as a transfer taking effect at death
when the transfer is made. Two elements are required for a transfer
taking effect at death: the possession or enjoyment of the transferee
must be dependent upon surviving the transferor. In addition, the

18. Id. at 63, 64.
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transferor must have retained a reversionary interest in the transferred
property, which immediately before his death was worth more than
five per cent of the value of the transferred property. Due to the fact
that the valuation and comparison of the reversionary interest and
the transferred property must be made at the transferor's death in
order to determine whether the five per cent requirement has been
complied with, it is impossible in many cases to tell whether a transfer will be taxed as a transfer taking effect at death until the transferor's death. This seems to make it desirable to tax the transfer
initially under the gift tax and then refund the gift tax if the transfer
is later taxed under the estate tax, and include the refund in the
transferor's taxable estate. In other words, the transfer taking effect
at death should be treated like transfers in contemplation of death for
the same reasons.
There is an alternative solution for the problem of exempting
transfers taking effect at death from the gift tax, which seems preferable, although it involves amending the definition of a transfer taking
effect at death. The requirement of a reversionary interest in connection with a transfer taking effect at death is easier to justify on
historical grounds than it is as a matter of logic and policy. The 1949
Technical Changes Act-9 dispensed with the reversionary interest for
a transfer taking effect at death, and defined such a transfer as a transfer where the transferee's possession or enjoyment was dependent
upon surviving the transferor. This makes a good deal of sense if the
reason for taxing the transfer is the fact that possession or enjoyment
of the transferred property is held in suspense until the transferor's
death. If this is the real justification for the tax, it is difficult to see
that anything beyond a difficult problem of valuation is added by
requiring a reversionary interest worth more than five per cent of the
value of the transferred property in addition to survivorship for a
transfer taking effect at death. If the tax is based upon ownership of
the reversionary interest it would appear that the tax should be
limited to the value of the reversionary interest. Regardless of the
wisdom of redefining a transfer taking effect at death solely in terms
of survivorship, if this were done, then it would be possible to tell
whether a transfer was or was not a transfer taking effect at death at
the time the transfer was made. Consequently, transfers taking effect
at death could be exempted from the gift tax as long as they remained
subject to the estate tax.
Another advantage from the point of view of the proposed amendment to exempt transfers from the gift tax as long as they remain
subject to the estate tax, would follow from redefining a transfer
taking effect at death in terms of survivorship only. Section 2042,
19. Section 7, 63 Stat. 891 (1949).
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which taxes life insurance to the estate of the insured that is payable
to other beneficiaries when the insured possessed incidents of ownership in the insurance at his death, includes a reversionary interest in
incidents of ownership as long as it exceeds five per cent of the
amount of the insurance immediately before the insured's death.
As long as the reversionary interest that makes the insurance taxable
is defined in these terms, it is impossible to tell whether the insurance
will be taxable to the insured's estate until the insured's death. Presumably, therefore, insurance that remains taxable to the insured's
estate because of a reversionary interest should be handled as a tranfer
taking effect at death under section 2037. That is, the transfer of the
insurance should be subjected initially to the gift tax and the gift tax
should be refunded, if it is later taxed under the estate tax with the
refund being included in the decedent's taxable estate. If the reversionary interest should be eliminated as a basis for the tax on transfers taking effect at death, conceivably reversionary interests might be
deleted as incidents of ownership in connection with the tax on insurance under section 2042, so that this problem would be averted.
Section 2041 extends the estate tax to an inter vivos exercise (or,
in the case of a post-1942 power, release) of a general power of appointment "by a disposition which is of such nature that if it were
a transfer of property owned by the decedent, such property would
be includible in the decedent's gross estate under sections 2035 to
2038 inclusive" of the estate tax. The proposed amendment, in line
with the general treatment of transfers in contemplation of death and
transfers taking effect at death, would limit the exemption from the
gift tax to the inter vivos exercise or release of a power of appointment under sections 2036 or 2038. The exercise or release of a power
by means of a transfer in contemplation of death or a transfer taking
effect at death would be subject to the gift tax, with the possibility of
a later refund of the gift tax when the transfer was subjected to the
estate tax, and inclusion of the refund in the donee's taxable estate.
Under the proposed amendment the exemption from the gift tax
would be limited to the period that the transfer remained subject to
the estate tax. This is necessary to prevent a transfer from escaping
both taxes. For example, if A transferred property to T in trust for C
for life, remainder to D, and retained the power to revoke the trust,
the transfer would not be taxable under the gift tax. If, however, A
were later to release his power to revoke the trust he would make a
taxable gift at that time.2 o Otherwise, A could avoid both the estate

20. This is, of course, what happens at the present time, since the creation of a
trust that the grantor can revoke without the concurrence of a substantial adverse
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and gift taxes by creating a revocable trust and later divesting himself of the power to revoke the trust in a fashion that would not incur
the estate tax. In this connection it is also pertinent to note that there
might be a taxable gift when income from a transfer exempted from
the gift tax because it was taxable under the estate tax was paid
over to the donee entitled to the income. 21 For example, when the
trustee in the hypothetical example earlier in this paragraph paid
over the income from the trust to C before A released his power to
revoke the trust, there would be a taxable gift of the income from A
to C. After A released his power to revoke the trust and the income
passed beyond his control, any further income payments would not, of
course, constitute taxable gifts.
The principal advantage of amending the gift tax to exempt transfers from the gift tax as long as they remain subject to the estate tax
is that this would eliminate a number of the problems that arise in
administering the tax and determining when there has been a taxable
transfer. This becomes apparent from a brief examination of the
effect of the proposed amendment on the various inter vivos transfers
taxed under the estate tax that would be exempted from the gift tax.
Transfers with a reservation of a life interest or retention of a
power to designate the income from, or possession and enjoyment of,
the transferred property, which are taxed under section 2036, would
no longer be taxable under the gift tax as long as they remained subject to the estate tax. This would mean that when a man gave away
property in which he retained a life estate, it would not be necessary
to value the remainder he parted with in order to determine the
amount of the gift. In the case of a transfer in which the transferor
retained the power, either alone or in conjunction with any other
person, to designate the income from, or the possession or enjoyment
of, the transferred property during his life,2 2 there is at the present
time the possibility of a taxable gift not only of the remainder after
the grantor's death, but of the intervening estate, if he can exercise
his power only in conjunction with an adverse interest. For example,
suppose that A transfers property to T in trust to pay the income to
B for life, then to C for life, and upon the death of the survivor of
interest is an incomplete transfer that is not taxed under the gift tax, until it is
completed by termination of the power of revocation. Burnet v. Guggenheim,
288 U.S. 280 (1933). Under the proposed amendment, however, even the creation
of a trust that the grantor could only terminate with the concurrence of a substantial adverse interest would be an incomplete transfer that would not be taxable
under the gift tax. The inter vivos release of the power of revocation would,
however, be a taxable gift.
21. See Commissioner v. Warner, 127 F. 2d 913 (9th Cir. 1942); Treas. Reg.
§25.2511-2 (f) (1958).
22. INT. REV. CODE OF 1954, §2036 (a) (2).
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B and C to distribute the trust property to D in fee, and retains
power to alter the income beneficiaries of the trust with C's consent.
A has made a gift of the remainder. The extent to which he has
made a taxable gift of the income interests depends upon the substantial adverse interest factors that determined whether there was a
taxable gift in the revocable trust situation discussed at the outset of
this article. By correlating the gift tax with the estate tax on transfers
taxable under section 2036, all of these problems can be eliminated
since there will be no gift tax as long as the transfer remains subject
to the estate tax.
The gift tax problems connected with revocable transfers were
noted at the beginning of this discussion, when it was pointed out that
these problems could be eliminated if the gift tax were amended to
exempt transfers taxable under the estate tax. To provide a completely satisfactory solution for the taxation of revocable transfers,
however, a further amendment should be made to the estate tax definition of a revocable transfer. At the present time a revocable transfer is defined by section 2038 of the estate tax as a transfer where, at
his death, the transferor possesses power to alter, amend, revoke, or
terminate the possession or enjoyment of the transferred property,
either alone or in conjunction with some other person. This definition
should be amended to define a revocable transfer as one revocable by
any person. There is no substantial difference between a trust that
the grantor can revoke with the consent of another person and a trust
revocable by the other person alone. In both cases the grantor has
control over his own actions and revocation of the trust is dependent
upon the will of the other person alone. There is only a verbal difference, for example, between a trust that the grantor can revoke
with the consent of the trustee and a trust revocable by the trustee
alone. Many commentators have pointed out the absurdity of taxing
a trust that can be revoked by the grantor only with the consent of
a beneficiary of the trust, and exempting a trust revocable by a trustee,
or a person lacking any adverse interest in the trust, alone. The income tax defines a revocable trust in terms of a trust revocable by the
grantor or a nonadverse party or both. A similar definition should be
written into the estate tax, except, of course, since the estate tax
imposes a tax upon a trust revocable by the grantor with the consent
of an adverse party, the estate tax should be extended to trusts revocable by any person, including those possessing a substantial adverse
interest in the trust property.
Redefining revocable transfers under the estate tax to include
transfers revocable by anyone will not only improve the estate tax, it
will have a valuable side effect in connection with the proposed
amendment to exempt transfers taxable under the estate tax from
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the gift tax. At the present time one of the most confused areas of
the gift tax is the taxability of a transfer revocable by one other than
the transferor.23 For example, suppose that A transfers property to
T in trust to pay the income to B for life, remainder to C and empowers T to invade the trust property in his discretion for the benefit
of A. Has A made a taxable gift? Apparently, this is not a complete
transfer or a taxable gift under the gift tax, although the cases are
confused.2 4 If there is no taxable gift here, it would seem that the
cases holding that this is a complete transfer immune from the estate
tax will have to be reexamined. Although the estate and gift taxes
are not mutually exclusive and the same transfer may be taxed under
both taxes, they certainly should be mutually inclusive; it should not
be possible to avoid both taxes, but a transfer that is not taxed under
one tax should be taxed under the other. It is almost inconceivable
that if a transfer revocable by one other than the transferor is not
going to be taxed under the gift tax, it will long continue to be immune from the estate tax. 25 By amending the definition of a revocable
transfer to include transfers revocable by one other than the transferor
and adopting the proposal to exempt transfers from the gift tax as
long as they remain subject to the estate tax we can clear up all of
these problems. Transfers revocable by anyone will be subject to
the estate tax. They will not be taxed under the gift tax as long as
they remain subject to the estate tax. At the present time section
2036 (a) (2) taxes a retained power to designate the possession or enjoyment of transferred property as long as the power is vested in the
transferor alone, or in the transferor in conjunction with some other
person. Presumably, it would be desirable to conform section 2036(a) (2) with section 2038 by eliminating the requirement that the
power must be "retained," and extending the tax under section
2036 (a) (2) to a power vested in any person.
Section 2039 (a) imposes an estate tax upon benefits payable to a
person if he survives a decedent under a contract under which the
decedent had a right to payments during his life or was receiving
payments at his death. In other words, it taxes survivor annuities or
something approximating a survivor annuity. Section 2039 (c) exempts
survivor benefits from the estate tax when they are paid under a
qualified pension or profit-sharing plan to the extent that such benefits
are financed by the decedent's employer. Section 2517 contains a
23. Commissioner v. Vander Weele, 254 F. 2d 895 (6th Cir. 1958); Leon Holtz,
38 T.C. 37 (1962); Christianna K. Gramm, 17 T.C. 1063 (1951). See Rev. Rul.
54-538, 1954-2 GuM. BULL. 316, as modified by Rev. Rul. 62-13, 1962-1 CuM,. BULL.
181.
24. Ibid.
25. See Lowndes, Some Doubts About the Use of Trusts To Avoid the Estate
Tax, 47 MINN. L. REv. 31 (1962).
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parallel exemption for irrevocable designations of a beneficiary under
a qualified pension or profit-sharing plan under the gift tax. Consequently, practically the only situation in which a gift tax will be
incurred under the current law in connection with a transfer taxable
under section 2039 is when a person irrevocably designates a beneficiary under an unqualified pension or profit-sharing plan or under
a contributory qualified plan. The actual chances of such a designation being reported as a taxable gift are minimal. In order to keep
taxpayers from inadvertent dishonesty, as well as to eliminate an unnecessary tax, it is desirable to amend the gift tax to provide that
transfers taxable under section 2039 shall be exempt from the gift tax
as long as they remain subject to that section.
To a limited extent the creation of joint tenancies and tenancies
by the entirety, which are taxable under the estate tax, are already
exempt from the gift tax. Section 2515 of the gift tax provides that
the creation of a joint tenancy or tenancy by the entirety in real estate
between spouses shall not be treated as a taxable gift, unless the donor
spouse elects to treat it as a gift.26 Since the creation of the tenancy
is not treated as a taxable gift, in the absence of the election by the
donor spouse, when the tenancy terminates, other than by the death
of a spouse, which brings the estate tax into play, there is a taxable
gift. The extent of the gift is measured by the difference between
what a spouse receives upon the termination of the tenancy and his
proportional contribution to the tenancy. For example, if H and W
purchased Blackacre and took title in their joint names as tenants by
the entirety, each contributing half of the consideration for the property, and later they sold the property and H took all of the proceeds
of the sale, W would make a taxable gift to H of half of the proceeds.
The proposed amendment to exempt transfers from the gift tax as
long as they remain subject to the estate tax would eliminate the
elective aspect of section 2515 and extend it to the creation of tenancies by the entirety and joint tenancies generally. No gift tax would
be incurred in connection with the creation of such tenancies. Upon
the termination of the tenancy, other than by the death of a tenant,
there would be a taxable gift to the extent that a tenant received a
share of the proceeds in excess of his proportionate share of the proceeds measured by his contribution to the acquisition of the property.
The principal advantage of exempting the creation of joint estates
from the gift tax would be that it would avoid the problem of valuing
the donee spouse's interest in a tenancy by the entirety when there is
a gift of such an interest.27
26. The election must be made by filing a gift tax return reporting the transfer
to the donee spouse as a gift. Treas. Reg. §25.2515-2 (a) (1958).
27. Treas. Reg. §25.2515-2 (b), (c), and (d) (1958). The valuation of the donee

Published by UF Law Scholarship Repository, 1965

15

Law Review,
Vol. 17, Iss. 4 [1965],
Art. 1
UNIVERSITY Florida
OF FLORIDA
LAW REVIEW
[Vol. XVII
The provisions taxing powers of appointment under the gift tax2 8
parallel those taxing powers of appointment under the estate tax.2 9

The proposed amendment would carry this conformity still further by
exempting the inter vivos exercise or release of a power of appointment, which is taxable under sections 2036 or 2038, from the gift tax.
The exercise or release of a power of appointment in contemplation of
death or by means of a transfer taking effect at death would not be
exempt from the gift tax initially, although if the transfers were later
taxed under the estate tax, there would be a refund of the gift tax,
with inclusion of the refund in the donee's taxable estate. This, of
course, follows the general treatment of transfers in contemplation of
death and transfers taking effect at death that are taxable under sections 2035 and 2037. To the extent that the proposed amendment
would exempt the exercise or release of a power of appointment under
sections 2036 or 2038 from the gift tax, it would eliminate any gift
tax problems that might arise in this connection with respect to
whether there were complete transfers and taxable gifts, and the
valuation of these gifts.
Under the proposed amendment, except for one situation, transfers of life insurance will be exempt from the gift tax as long as the
insurance remains subject to the estate tax. The exception to the
rule would be made when the "string" that ties the insurance to the
insured's estate is a reversionary interest worth more than five per
cent of the value of the insurance at the decedent's death. Because it
is impossible to tell whether the insurance will be taxed to the insured's estate until his reversionary interest is valued at his death in
this case, the inter vivos transfer of the insurance should be subjected
initially to the gift tax. If it later turns out that the insurance is included in the insured's estate, the gift tax will be refunded and this
refund will be included in the taxable estate.
Since section 2042 taxes life insurance to the estate of the insured,
when at his death he possesses incidents of ownership in the insurance,
exercisable either alone or in conjunction with another person, problems whether there has been a complete transfer and a taxable gift of
insurance may arise where an insured retains power to change the
spouse's interest in the tenancy by the entirety is complicated by the absence of a
right of severance that requires a comparison of the life expectancies of the spouses.
In the case of a joint tenancy the donee's interest is valued according to his proportionate interest in the property regardless of the tenants' life expectancies. Treas.
Reg. §25.2515-2 (b) (1) (1958). Of course, these valuation problems are avoided
under the current law in which spouses take title to real property as tenants by the
entirety or joint tenants and no election is made to treat the acquisition as a
taxable gift.
28. INT. REV. CODE OF 1954, §2514.
29. INT. REV. CODE OF 1954, §2041.
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beneficiary under an insurance policy, or otherwise exercise control
over it, in conjunction with a beneficiary. These are similar, of course,
to the problems connected with the imposition of the gift tax on a revocable trust. The proposed amendment to exempt insurance from
the gift tax as long as it remains subject to the estate tax should
eliminate most of these difficulties. In this connection it is perhaps
worth noting that it would probably not be wise to tax life insurance
to the estate of the insured where one other than the insured possessed
incidents of ownership in the insurance, in the way it has been suggested that a revocable trust should be taxed regardless of who possessed power to revoke the trust. Since someone is almost surely
going to have incidents of ownership in life insurance, taxing insurance to the estate of the insured when anyone possesses incidents of
ownership in the insurance, would be tantamount to a flat rule taxing
all life insurance to the estate of the insured. It would be possible to
make an argument for a tax of this kind, but if it were thought desirable to impose such a tax it would be better to do so directly,
rather than basing the tax on incidents of ownership.
CONCLUSION

The specific legislation necessary to effectuate the correlation of
the estate and gift taxes outlined above should be simple. A sentence
added to section 2501 (a) of the gift tax, which imposes a tax on gifts
during the calendar year, exempting gifts from the gift tax as long
as they remained taxable under sections 2036, 2038, 2039, 2040, 2041,
and 2042, except to the extent that the estate tax attached because of
a transfer in contemplation of death or the retention of a reversionary
interest, should suffice, as far as the gift tax is concerned.
Section 2012 of the estate tax, which provides for a credit for the
gift tax, would be repealed. In its place a provision would be added
stipulating that any gift tax imposed upon a transfer subsequently
taxed under the estate tax should be refunded, and this refund should
be included in the gross estate of the transferor.
Although it is not an integral part of the proposal to exempt transfers taxable under the estate tax from the gift tax, it would help that
proposal to function more efficiently, if section 2038 taxing revocable
transfers and section 2036 (a) (2) taxing transfers, when the transferor
has a power to designate the possession or enjoyment of the transferred
property, were amended to provide for a tax when the power is vested
in the transferor or some other person, or both, instead of limiting the
taxes imposed by those sections to powers in whose exercise the transferor must participate.
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It may also be worth considering whether it would be advisable
to amend the definition of a transfer taking effect at death under
section 2037 to delete the requirement of a reversionary interest and
impose a tax where the possession or enjoyment of the transferee is
dependent upon surviving the transferor without any additional requirements. If this were done, then the amendment to the gift tax
exempting transfers from the gift tax as long as they remain subject
to certain specified sections of the estate tax should be extended to
transfers taxable under section 2037.
Although a complex economy requires a complicated tax system,
there is no excuse for complications that fail to serve any useful purpose. The double tax imposed on many inter vivos transfers under
the estate and gift taxes falls into this category. This is particularly
indefensible in view of the fact that a few simple amendments to the
Code would eliminate the dual exaction. Exempting transfers from
the gift tax as long as they remain subject to the estate tax would not
only eliminate tax duplication, it would greatly simplify the administration of the gift tax. At the present time the tax law is burdened
with a double standard to determine when a transfer is complete for
gift and estate tax purposes. A transfer is treated as incomplete for
gift tax purposes as long as it remains subject to the control of the
transferor - a vague and uncertain test at best. Detailed statutory
provisions, supplemented by frequent rulings and decisions, have
established detailed and predictable tests of incomplete transfers under
the estate tax. Amending the statute to transpose the estate tax criteria of complete and incomplete transfers to the gift tax, in place of
the vague control standard that is applied at present, would not only
eliminate a double tax by correlating the two taxes under a single
standard; it would immeasurably simplify the administration of the
gift tax.
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